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Order of the Court 

Gaby Roth seeks an order from this Court to invalidate President Schafer’s 

veto of Assembly Resolution 6–034. We GRANT that request.  
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JUSTICE HARWARD delivered the opinion of the Court, in which JUSTICE LIPNIK, 

JUSTICE SHEPARD, and JUSTICE HAY join. 

This case asks us to chart a course through a dispute between members of the 

Assembly and the Executive. More narrowly, we must decide whether the Executive’s 

veto of A.R. 6-034 (hereafter the Resolution) was valid.1 The Resolution reflected the 

Assembly’s effort to engage in fact-finding on student attitudes to the Israel-Palestine 

conflict.  

The Executive derives its veto power from Art. II Sect. 5 of the All Campus 

Constitution (hereafter the Constitution). To be veto-able, a resolution must be 

“binding upon students or student organizations.” Id.  This Resolution has two resolve 

clauses. We find the first clause binds the Assembly, obliging it to disburse up to $200 

from the LDF. The second clause also binds the Assembly, obliging it to hear reports 

from the Resolution’s authors, should such reports be offered. Though the Resolution 

binds the Assembly, the Assembly is not a student organization within the meaning 

established by the Constitution itself.  

 The Resolution does not bind its authors. The Resolution by its terms does not 

require the authors to hold any future lunches. Nor does it compel them to report 

before the Assembly. We question whether the Assembly even has the constitutional 

                                                           
1 As noted in Chief Justice Podell’s dissent, the resolution and veto process stands to be significantly 
altered in light of recently approved Constitutional amendments. This dispute predates those 
amendments, and was argued before those amendments were even voted on. Our mission remains to 
faithfully interpret and apply only those Constitutional provisions in effect at the time of this 
dispute.    
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power to nakedly compel student reports. 

Because the Resolution does not fall under any of the veto-able categories 

provided in Art. II Sect. 5 of the Constitution, we hold the veto invalid.

I. Statement of the Case 

Factual Background 

The material facts are undisputed and succinctly stated. Plaintiff Gaby Roth 

is a member of the Central Student Government Assembly (hereafter the Assembly). 

At a January 17, 2017 Assembly meeting, Ms. Roth outlined plans to hold lunches to 

discuss the Israel-Palestine conflict with interested students and Assembly members. 

The first lunch was held on January 22. She purchased $33.88 in pizza to fuel the 

debate. The Assembly was not officially involved with this first lunch. Counsel for 

Ms. Roth further admits at this point she had no expectation of reimbursement from 

the Assembly. 

At some point, Ms. Roth changed her mind about seeking Assembly support 

for her lunch program. She openly sought to continue the lunches under the auspices 

of the Assembly’s approval and with financial backing from the Legislative 

Discretionary Fund (hereafter the LDF). Ms. Roth, Eli Schrayer, an Assembly 

member, and Matt Fidel, a former Assembly member, authored and submitted 

Resolution A.R. 6-034 for the Assembly’s approval. The Resolution passed on 

February 7. 

The Resolution featured two resolve clauses. Firstly, “that the Central Student 

Government Legislative Fund allocates up to $200, for the purpose of providing food, 
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to be spent over the course of four monthly lunches between January and April 2017.” 

A.R. 6-034 (2017).  And secondly, “that the authors will report to the Central Student 

Government Assembly in March 2017 about the status of these efforts.” Id.  

The two resolve clauses working together had retroactive and prospective 

effect. Under the terms of the Resolution Ms. Roth was to be reimbursed for the cost 

of the lunch previously held. And in the future, organizers would be reimbursed for 

the costs of additional lunches, up to the $200 cap.  

On February 12, five days after the Assembly passed the Resolution, 

Defendant David Schafer, Central Student Government President, (the Executive) 

issued a direct veto of the Resolution. Supporters of the Resolution attempted to 

overturn the Executive’s veto by two thirds vote in the Assembly. See Const. Art. II 

Sec. 5. Before the issue was put to a vote, the authors of the Resolution reiterated 

their belief that the veto was unconstitutional notwithstanding the impending vote 

to override it. The override vote fell short. Afterwards, there is evidence in the record 

that additional attempts to resolve the dispute internally did not bear fruit.  

Procedural Background 

Ms. Roth filed her complaint on February 20, 2017. The Executive filed his 

reply on March 12, 2017. This Court has jurisdiction to hear this case under Article 

IV, § 1 of the Constitution of the Student Body and § 51.11 of the Central Student 

Judiciary Procedure Manual. We held a Pre-Trial Conference, in accordance with 

Manual § 51.32, on March 12, 2017. Pursuant to Manual § 51.32(f), we limited the 

issues for trial to one: Was President Schafer’s veto of Assembly Resolution 6–034 
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valid under Article II, § 5 of the Constitution of the Student Body?  

At the Pre-Trial Conference, we determined that neither party disputed the 

material facts of the case. In light of the lack of factual dispute, we invoked Manual 

§ 51.432 to preemptively exclude the superfluous testimony of witnesses in an effort 

to prevent an “undue delay” and a “waste of time.” Roth retained her right to “present 

. . . arguments supporting [her] position.” Manual § 51.41(e). The Executive retained 

his right to “present . . .  arguments supporting [his] position.” Manual § 51.41(f). 

Non-parties retained their right(s) to submit amicus briefs and, upon a finding of 

“substantial reason,” address this Court. Manual § 51.45.  

II. Analysis 

The Executive veto is an indispensable check on the Assembly:  

It not only serves as a shield to the Executive, but it furnishes an additional 

security against the enaction of improper laws. It establishes a salutary check 

upon the legislative body, calculated to guard the community against the 

effects of faction, precipitancy, or of any impulse unfriendly to the public good, 

which may happen to influence a majority of that body. 

The Federalist No. 73, (Alexander Hamilton). In our Federal system, this power is 

broad but not absolute. For instance, certain “unilateral but important and binding 

one-House acts” are exempted from presentment and presidential veto. INS v. 

Chadha, 462 U.S. 919, 956 (1983). While invalidating the practice of the legislative 

veto, the Court in Chadha emphasized that Congress remained autonomous in the 

management of its internal affairs. Id. n. 21. To that end, the separate houses of 
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Congress routinely pass fact-finding resolutions similar in content and intent to the 

one now before us.2 In the Federal system, a resolution like the one before us would 

very likely be exempt from bicameralism, presentment, and veto. The Federal analog, 

though often a model for this Court’s decisions, is not binding upon us. We ground 

our decision today entirely on the terms of our Constitution.  

The student Constitution establishes the circumstances under which the 

Executive may issue a veto. The Executive is empowered to veto a “resolution 

concerning an amendment to the Complied [sic] Code or a resolution that would be 

otherwise binding upon students or student organizations.”3 Const. Art. II Sec. 5. The 

parties concede the Resolution does not concern an amendment to the Compiled Code. 

The issue rests entirely on whether the Resolution is “otherwise binding upon 

students or student organizations.” 

Approaching the two resolve clauses, we inquire first whether someone is being 

bound. If someone is bound, we follow up by asking whether the bound entity is a 

student or student organization. The only entities covered by the Resolution are the 

Assembly and the authors of the Resolution. 

 

                                                           

2
 See H.R. Res. 343, 114th Cong. (2016) (“Expressing concern regarding persistent and credible 

reports of systematic, state-sanctioned organ harvesting from non-consenting prisoners of conscience 
in the People’s Republic of China” and “[calling] on the United States Department of State to conduct 
a more detailed analysis on state-sanctioned organ harvesting from non-consenting prisoners of 
conscience in the annual Human Rights Report, and report annually to Congress.”) 
3 References in the Constitution to the ‘Complied Code’, though vexing to the scrupulous jurist or 
draftsman, thankfully do not interfere with the resolution of this case. 
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A. 

The relevant dictionary entry defines the verb ‘to bind’ as “to oblige or constrain 

with legal authority.” Bind, Oxford English Dictionary (2nd ed. 1989). In adjectival 

form, ‘binding’ would be defined as “obligatory, restrictive, or coercive.” Id.  

In passing the Resolution, the Assembly unquestionably bound itself. The plain 

language of the first resolve clause leaves no wiggle room for the Assembly to renege 

on its obligation to “allocate” and disburse up to $200 from the LDF. Should the 

Assembly refuse to disburse funds for costs properly incurred, the short-changed 

party would have cause before this very Court.  

Where the first resolve clause allocates money, the second allocates time. Less 

forcefully, the second resolve clause binds the Assembly to hear potential future 

reports from the authors.    

Since the Assembly has bound itself under the terms of the Resolution, we 

must next decide whether the Assembly is a student organization for purposes of Art. 

II Sect. 5. We hold it is not.  

We derive our definition of a student organization from the Constitution itself. 

The Constitution explicitly distinguishes between student organizations and student 

governments.  The Constitution establishes: 

Each student government or organization, each housing unit, and each 

federation of student governments, organizations, or housing units shall have 

a constitution approved by the students within the jurisdiction of the 

government, organization, housing unit, or federation providing for the 
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democratic selection of its leadership and representative and democratic policy 

making within the government, organization, housing unit, or federation. 

Const. Art. I Sect. 2 (emphasis added). The disjunctive “or” between organizations 

and governments indicates the categories are distinct within the Constitution. 

Between student organization and student government, the Assembly, as the 

legislative arm of CSG, most rationally falls into the student government category.  

 Art. I Sect. 2 further establishes that the Constitution knows how to impose 

burdens on student organizations and student governments when it wants to. We 

must presume that the exclusion of “student governments” from the Executive’s veto 

power was intentional.  

 In its brief, the Executive urges us to defer to the University administration’s 

definition of student organization. If the Constitution were silent or overly 

ambiguous, we could appropriately consider the University’s definition. However, 

because the text of the Constitution clearly establishes its own definition of a student 

organization, incorporating the perspective of University administrators is 

inappropriate. The Constitution avowedly promotes student self-governance. It 

would be contrary to this fundamental principle to discount a definition derived from 

the Constitution’s own text in favor of one imposed by the University.  

B. 

The Executive’s veto has one more leg to stand on. The Executive argues that 

the Resolution is binding on particular students, namely the authors. The Executive 

contends the Resolution binds the three authors to first hold a series of lunches and 
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second to report back to the Assembly. Looking to the text of the Resolution and the 

available evidence, we hold the Resolution as written does not bind the authors to 

hold the lunches or to report to the Assembly.  

The first resolve clause binds the Assembly, supra, to reimburse money “spent 

over the course of four monthly lunches between January and April 2017.” The clause 

is most naturally read as setting the conditions for which the authors may seek 

reimbursement. On its face, it does not indicate that lunches must be held or money 

must be spent. The Executive provided no evidence to justify departing from a natural 

reading of the Resolution. Should the authors in the future decide not to hold the 

lunches, the Assembly may well be disappointed. But the prospect of future 

disappointment is a de minimis consideration that does not create binding conditions. 

The authors of the resolution were free to walk away from the program at any time. 

The second clause resolves, “that the authors will report to the Central Student 

Government Assembly in March 2017 about the status of these efforts.” We reject the 

Executive’s contention that the authors were obligated to provide reports to the 

Assembly. We question whether an Assembly resolution even has the power to compel 

student expression through reporting, either in person or in writing. Arguably, the 

Executive is urging us to adopt a reading of the Resolution that potentially exceeds 

the Assembly’s Constitutional powers. Given a choice between a reading of the 

Resolution that expands the Assembly’s power beyond the Constitution’s grant, and 

a rational reading that is safely constitutional, we must adopt the latter.  

The CSG, and by extension the Assembly, are limited by the Constitution to 



10 
 

the “student governance powers granted therein.” Const. Art. I Sec. 2. Simply put, if 

a power is not in the Constitution, then it is beyond the Assembly’s reach. The present 

dispute asks whether the Assembly may use its “power to pass resolutions” to obligate 

student reports. Const. Art. II Sec. 2. The Constitution does not elaborate on what a 

resolution may or may not do. However, looking to the Constitution’s overall structure 

and its guarantee of basic student rights, it becomes clear that the Assembly cannot 

nakedly compel student expression through its resolution power.4 

The Constitution is structured to promote student self-governance. An 

Assembly with the power to compel student expression severely undercuts this 

structure. If the Assembly could use its resolution power to impose the burden of 

mandatory student reports, participation in the resolution drafting process by 

students unaffiliated with the Assembly would be chilled. Faced with the prospect of 

mandatory reporting, students may well decide it is better to keep their heads down 

rather than speak up with new ideas.   

This Constitution further proclaims, “No authority, academic or civil, shall 

infringe upon a student’s freedom of speech.” Const. Art. VIII Sec. 1. The freedom is 

capacious enough to also protect those who wish not to speak. The loquacious and the 

taciturn are equally protected. A resolution compelling a student to issue a report to 

                                                           
4 We note that the Assembly does have a subpoena power to compel student attendance, but it was 
not invoked here. Indeed, any resolution compelling attendance without invoking the subpoena 
power would arguably be unconstitutional. INS v. Chadha, 492 U.S. 919 (1983) (where the 
Constitution provides a vehicle to exercise a legislative power, that is the only way that power may 
be exercised.) 
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the Assembly would arguably conflict with this entrenched right.  

Were we to adopt the Executive’s position, that the Resolution obligated 

student reports, then this Court would be forced to also decide the constitutionality 

of the Resolution itself.  The doctrine of constitutional avoidance advises us to adopt 

a rational and constitutional interpretation of the Resolution in favor of an 

unconstitutional one. We have “a duty to construe a statute to save it, if fairly 

possible.” Nat’l Fed’n of Indep. Bus v. Sebelius, 132 S.Ct. 2566, 2600 (2012). In this 

case, a constitutional construction is not just “fairly possible”, but highly probable. 

There is simply no evidence offered that the Resolution was intended to be binding in 

the manner urged by the Executive. The text of the Resolution states the authors 

“will report”. Drafters generally use ‘shall’ in a mandatory sense and ‘may’ in a 

precatory one. Mallard v. United States District Court, 490 U.S. 296, 302 (1989). 

“Will” falls somewhat ambiguously in the middle. Because to construe this “will” as a 

“shall” would render the Resolution potentially unconstitutional, we must gravitate 

towards the permissive, and constitutional, “may”. 

Though we avoid the constitutional question whether the Assembly may 

nakedly use its authority to obligate students to report, we want to make clear that 

the Assembly’s power to use quid pro quo situations to bind students and student 

organizations remains intact. The Resolution before us does not present a quid pro 

quo. Consistent with our reasoning above, the authors could walk away from the plan 

to hold lunches without incurring any burden. However, we can imagine a resolution 

similar in substance, but conditioning reimbursement on the authors reporting to the 
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Assembly. In effect, no report, no money. The quid pro quo in that situation effectively 

binds the authors and is clearly veto-able by the Executive.  

III. Conclusion 

The most obvious effect of our decision today is the invalidation of an exercise 

of Executive power. However, today’s result cuts both ways. We also more clearly 

establish the boundaries of the Assembly’s resolution power and vitiate student 

autonomy. We reiterate our strong skepticism that the Assembly may nakedly compel 

student reports. And we preserve the Executive’s right to veto resolutions that use 

explicit quid pro quo conditions to bind students or student organizations.  

Moving forward, Ms. Roth may seek reimbursement from the LDF for the 

$33.88 she spent in January. And in the waning days of this semester, she and the 

other authors may elect to hold additional lunches and receive reimbursement for 

food expense. However, by its own terms, the Resolution’s effect ends in April. 

Lunches held after April are not covered and are not reimbursable absent new action 

from the Assembly.  

* * * 

For the foregoing reasons, the Executive’s veto of A.R. 6-304 is invalidated. 

It is so ordered. 
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ASSOCIATE CHIEF JUSTICE WEEHUNT, whom CHIEF JUSTICE PODELL, and JUSTICE 

BOURDEAU join, dissenting. 

Article II, Section 5 of the All Campus Constitution provides “[i]f the Assembly 

passes a resolution concerning an amendment to the Complied Code [sic] or a 

resolution that would be otherwise binding upon students or student organizations, 

that resolution must then be submitted to the President. Upon receipt, the President 

shall sign it within one week or veto it.” We were tasked with deciding whether the 

Resolution here fits into one of the listed categories. 

I agree with the majority that the Resolution does not “concern[ ] an 

amendment to the [Compiled] Code,” and is not subject to veto under that category. I 

also agree that the Resolution is not “binding upon . . . student organizations;” 

because Central Student Government and the Assembly are not “student 

organization[s].” The only remaining question, and where I differ from the majority, 

is whether the Resolution is “binding upon students.” 

A. 

Neither the Constitution nor the Compiled Code define “binding.” Both Black’s 

Law Dictionary and the Oxford English Dictionary (3rd Edition), however, define 

“binding,” in the relevant context, to mean “under obligation to perform or refrain 

from performing a particular act.” 

We must also interpret what the Constitution means by “student.” Although 

“student” is not explicitly defined in the Constitution, the Compiled Code does define 

the term. Compiled Code Article 1, Section (B)(9) defines a student as “a person 
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enrolled at the University, or a person enrolled in the University during the previous 

full term who is eligible to be enrolled in this subsequent fall term.” In addition, 

Article I, Section 3 of the Constitution establishes that “[t]his Constitution and the 

Compiled Code . . . shall hold supremacy over any provision of another student code, 

and . . .  justices of student courts shall be bound thereby” (emphasis added). This 

Court has no authority to ignore or modify definitions from the Compiled Code. 

B. 

Here, the Resolution includes two operative provisions. The second of these 

provisions provides “[a]nd it be finally resolved that the authors will report to the 

Central Student Government Assembly in March 2017 about the status of these 

efforts.” If “the authors” are defined as “students” under the Compiled Code, and “will 

report” is an “obligation,” then the President has the authority to veto the Resolution. 

Roth’s brief establishes that she is a student. The group that proposed the 

lunch meetings is described as a “small group of students, including [p]laintiff.”  In 

addition, the phrase “[p]laintiff and other students appears throughout the document. 

The other authors – Eli Schrayer and Matthew Fidel – also appear to be “students” 

under the Compiled Code definition based on the context of Roth’s brief and relevant 

exhibits. 

C. 

The Resolution is fairly and simply interpreted as “binding upon students.” 

The majority chooses to ignore this interpretation in favor of the complex. Their 

approach stretches words so far beyond established definitions that no dictionary 
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published in the last century could justify their conclusion. 

The first target in the majority’s crusade is the word “will.” Black’s Law 

Dictionary defines “shall” and “will,” when used in the future tense, interchangeably. 

Bryan A. Garner, the Editor-in-Chief of Black’s Law Dictionary has urged lawyers, 

judges, and legal scholars to “delete shall in all legal instruments and to replace it 

with a clearer word more characteristic of American English . . . will.” See Bryan A. 

Garner, Shall We Abandon Shall, ABA Journal, Aug. 1, 2012. 

Here, the Assembly passed a Resolution – in January 2017 – requiring that 

the authors “will report” in March 2017. “Will,” as used here, creates an obligation in 

the future. Using Black’s Law Dictionary, “will” should be defined as “shall” under 

these circumstances. But the majority has chosen to ignore Black’s. The have instead 

determined that “will report” is little more than a suggestion. 

The majority then accepts that “the Assembly’s power to use quid pro quo 

situations to bind students and student organizations remains intact.” But this 

assurance is inconsistent with their holding. The Assembly provided the Resolution’s 

authors with a guarantee of up to $200 in reimbursement for lunches. In order to 

induce this guarantee, the authors had to provide the Assembly with something in 

return. The Assembly and the authors settled on a duty to report “about the status of 

these efforts.” The authors accepted this duty even if the authors did not host another 

lunch – note the difference between “these efforts” and “these lunches.” 

I certainly agree that Ms. Roth’s story is sympathetic; she believed that she 

could host and receive reimbursement for monthly lunch events for a cause she 
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wanted to discuss. But sympathy cannot fuel our interpretations. The Resolution is 

clear, the Constitution is clear, and they are compatible; the President properly 

exercised his veto authority.   
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CHIEF JUSTICE PODELL dissenting. 

I disagree with the majority’s opinion and write separately to note the 

limitations of it. The All Campus Constitution clearly lays out that any resolutions 

“concerning an amendment to the Complied [sic] code or a resolution that would be 

otherwise binding upon students or student organizations” is subject to a veto (Art. 

II §5). 

Recently, amendments proposed by the Second Constitutional Convention 

have been approved by the constitutionally mandated three-fifths of voting students. 

See Id. Art. V §2 and Certified Election Results: Winter 2017 (University Elections 

Commission).5 The new text reads as follows: 

If the Assembly passes a resolution, that resolution must then be submitted to 

the President, unless it solely concerns the Operating Procedures of the 

Assembly. Upon receipt of a resolution, the President shall sign it within one 

week or veto it. Amendment 2, Art. II §5 (University Elections Commission). 

Clearly this new text is not binding on the case before us today given that the text 

cited above was not in effect when this case was filed, argued, or decided, but it is 

worth noting that it is a broad expansion of the conditions the majority laboriously 

analyzed to reach the conclusion that A.R. 6-034 was not binding. Also, the veto clause 

is not the only provision of the Constitution cited by the majority or dissenting 

                                                           
5 Full disclosure: I was elected, and served, as a delegate to said Constitutional Convention. While I 
did take part in the vote on whether or not to send all amendments to the student body, I was not on 
the committee that wrote this specific section of the new document. Mr. Bashi, counsel for the 
defendant, was also a delegate. 
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opinions that has changed; it is just the one with the most potential impact to future 

proceedings with a similar fact pattern. It would be wise to acknowledge this fact in 

cases going forward when giving weight to any part of this precedent.  


