
 
 

For Immediate Release 
 
ANN ARBOR - On January 30th, U-M Central Student Government President Daniel Greene 
and OSU Undergraduate Student Government President Shamina Merchant came together to 
co-sign a letter to U.S. Secretary of Education Betsy DeVos. In the letter, Greene and Merchant 
detailed their concerns with the Department of Education’s recently proposed Title IX 
Regulations. As student leaders, both Greene and Merchant stand united in protecting safe, 
inclusive, and equitable campuses for all students. 
 
In the joint letter, the presidents highlighted five key areas of concern with the current proposed 
regulations: the narrowing definition of sexual harassment, the allowance of live 
cross-examinations in cases of sexual assault, the limiting of campus jurisdiction to preside over 
cases of sexual harassment involving students, the allowance of a higher standard of evidence to 
be used by universities, and the limiting of university employees responsible for reporting 
incident of sexual assault/harassment (mandatory reporters).  
 
Greene and Merchant, who collectively represent over 100,000 university students, hope 
Secretary DeVos, along with the entire Department of Education, will consider the questions and 
concerns addressed in their letter. Despite a historic rivalry between the University of Michigan 
and the Ohio State University, both presidents stand united in working to provide a safe 
environment conducive to learning for every student. 
 
You can access the joint letter from Greene and Merchant below.  
 
If you or a friend are in distress, please do not hesitate to reach out for help: 
SAPAC 24-hour crisis line: 734-939-3333 
CAPS: 734-764-8312 (Press 0 for after hours urgent support) 
 
 

### 
 
Press Contact: 
Lydia Barry (Communications Director) 
lydiakb@umich.edu 
 

 



 
January 30, 2019 
The Honorable Betsy DeVos 
Secretary 
U.S. Department of Education  
400 Maryland Avenue SW 
Washington, DC 20202 
 
 
Dear Secretary DeVos,  
 
As the Student Body Presidents of The Ohio State University and the University of Michigan, we 
collectively represent over 100,000 students, as well as the greatest college sports rivalry in 
history.  We are placing rivalry aside, however, to ensure the safety and sanctity of the students 1

we represent remains the top priority. That is why, today, we stand together in voicing our 
questions and concerns with the recently proposed Title IX Regulations 
[ED-2018-OCR-0064-0001].  
 
We know the Department of Education aims to help create safe, inclusive, and equitable 
campuses for all students. However, we fear aspects of the proposed regulations may work to 
the detriment of many students at our institutions. As campus/university leaders, we’ve listened 
to countless stories from students of all identities and backgrounds, whose unique experiences 
now shape the heart of this letter. 
 
Our respective campuses and student governments have been active in conversations 
surrounding the potential impacts these proposed changes may cause. The University of 
Michigan’s Central Student Government, representing undergraduate, graduate, and 
professional students, has advocated for sexual misconduct survivors by establishing the 
Survivor Empowerment Fund, taking a direct role in proactive and preventative training by 
introducing The Next Step Program, and co-authoring ABTS 01.19.03: A Bill Recognizing 
Survivors of Sexual Assault Through the “It’s On US” Week of Action and Dear Colleague 
(2011) Letter.  Similarly, The Ohio State University's Undergraduate Student Government has 2

hosted informational forums, focus groups, and co-hosted #MeToo Week to educate students 
on sexual violence and the resources available . The elected undergraduate student senators 3

1 
https://www.newyorker.com/sports/sporting-scene/michigan-and-ohio-state-americas-greatest-college-sp
orts-rivalry-is-about-a-lot-more-than-sports  
2 https://drive.google.com/open?id=1ZrHgwKdE7pYdDFLfMvm4jHoCuV-xFGmx  
3 https://www.thelantern.com/2018/11/usg-partners-with-title-ix-for-the-second-annual-metoo-week/  
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https://www.thelantern.com/2018/11/usg-partners-with-title-ix-for-the-second-annual-metoo-week/


 
representing all campuses, colleges, and living areas at OSU unanimously passed 51-R-19: A 
Resolution to Unify and Support the University’s Numerous Concerns About the Department of 
Education’s Proposed Changes to Title IX (see attachment 1).   4

 
To summarize, we have outlined five key areas of concern with the proposed regulations: 
 
DEFINITION OF SEXUAL HARASSMENT 

 
 

● Section 106.44(e) of the proposed regulations suggests narrowing the definition of 
sexual harassment to actions “so severe, pervasive, and objectionably offensive that it 
denies a person equal access to the recipient's (or institution’s) education program or 
activity.”  5

 
● If implemented, the students of the University of Michigan and The Ohio State University 

are concerned about how this may affect the wellbeing of survivors and their decision to 
come forward. Under the proposed new definition, we fear complainants will be obligated 
to show that their trauma has reached an ambiguous standard of offensiveness. This 
ambiguity creates opportunities for the reporting structure to be misused, effectively 
telling survivors their experience is not “bad enough” to be investigated.  
 
Our numerous forums, educational opportunities, dialogues, and engagement with 
students who have participated in Title IX investigations on our campuses in the past 
serve as evidence as to why a narrowed definition would deter students from reporting 
such incidents. Many students only feel able to come forward after their trauma has 
detrimized their educational experience by imposing extreme emotional and 
psychological damage. 
 
Students must feel empowered to seek assistance from their university at whichever 
time they feel ready. Due to the ambiguity in the proposed new standard, we believe this 
definition will make fewer students feel comfortable reporting incidences of sexual 
misconduct. 

 
 

4 https://drive.google.com/file/d/1AJHXHJu4C76WuPLFQ9N3-dzpjjHDGP_H/view  
5 
https://www.federalregister.gov/documents/2018/11/29/2018-25314/nondiscrimination-on-the-basis-of-sex
-in-education-programs-or-activities-receiving-federal  

https://drive.google.com/file/d/1AJHXHJu4C76WuPLFQ9N3-dzpjjHDGP_H/view
https://www.federalregister.gov/documents/2018/11/29/2018-25314/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal
https://www.federalregister.gov/documents/2018/11/29/2018-25314/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal


 
CROSS-EXAMINATION 

 
● By permitting live cross-examinations as suggested in Section 106.45(B)(3), we are 

concerned students will be unnecessarily re-traumatized. We acknowledge the need for 
panels to make a determination about the credibility of a complainant; however, we 
believe credibility can be sufficiently established through other, less traumatic, means.  

 
● We are also concerned with the proposal that institutions may allow each party to 

cross-examine other parties and witnesses through advisors “aligned with each party.” 
Furthermore, the term ‘advisor’ is ambiguous, and we ask the department to clarify who 
may serve as an advisor during cross-examination. 

 
● Although the regulations include the use of a “rape shield” during live hearings, they 

nonetheless allow a cross examiner to question the sexual behavior of a complainant in 
order to prove consent. We are concerned this regulation is not following best practices 
in trauma-informed care and would allow for re-traumatization. 

 
● The proposed changes can blur the line between the university judicial process and the 

criminal process. The student conduct process has often served as an alternative for 
students who do not wish to engage with the rigorous process of pressing criminal 
charges. Universities are not courtrooms. They do not have the capacity to become 
courtrooms, and they do not intend on serving as courtrooms.  

○ The Ohio State University Student Code of Conduct makes clear differentiations 
between the student code of conduct process and the criminal justice process, 
therefore indicating the two institutions serve inherently different purposes.  6

○ Similarly, the University of Michigan Policy on Student Sexual & Gender-Based 
Misconduct & Other Forms of Interpersonal Violence emphasizes the right of 
students to report to the University and not to law enforcement, as these methods 
of reporting are shown to have varying outcomes.  7

 
 

CAMPUS JURISDICTION 
 

 

6 
https://senate.osu.edu/sites/default/files/links_files/Code%20of%20Student%20Conduct%20-%20CSA%2
0Approved%20121018%20%2800356596-2xB7A09%29.pdf  
7 https://studentsexualmisconductpolicy.umich.edu/content/vii-reporting-options  
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● Section 106.44(e) proposes limiting a school’s responsibility to respond to off-campus or 

online sexual misconduct by stating that a school must only respond to "conduct that 
occurs within its education program or activity." However, “education program or activity” 
is not clearly defined, meaning that institutions could theoretically choose to dismiss 
accusations of assault or other sexual misconduct involving students or employees who 
were off-campus at the time.  

 
● We recognize the proposed regulation states that the language of “education program or 

activity” should not be conflated with Clery Act geography, but we ask the department to 
clarify more specifically in which situations recipients will be obligated to respond to 
complaints of misconduct, whereas: 

○ The Ohio State University Code of Student Conduct states that the University 
exercises jurisdiction over events happening off-campus when they cause or 
threaten serious harm to the safety of members of the University community.  We 8

feel this standard is appropriate, especially on campuses such as ours, where 
approximately 69% of students live off-campus.  9

○ Additionally, the University of Michigan Statement of Student Rights and 
Responsibilities states that any behavior that “poses an obvious and serious 
threat or harm to any member(s) of the University community” is subject to 
University policies. This is a standard that universities use across the country to 
protect their students whether they are living on or off-campus.  10

○ A 2017 study conducted at the University of Texas at Austin found that 87 
percent of unwanted sexual contact occurred off-campus.  This change to 11

campus jurisdiction law would give schools the right to dismiss the large majority 
cases that occur outside of a school’s “education program or activity.” 

 
● Many students at institutions of higher education live outside the geographic borders of 

their campus, and social gatherings often take place off-campus. Instances of sexual 
misconduct that occur in off-campus settings have the same psychological and 
emotional impact on a student as ones that occur on-campus, and may likewise impair 
their academic performance and participation in education programs and activities. Thus, 
limiting the scope to only on-campus incidents may fail to serve a majority of students 
who wish to report.  

 

8 https://trustees.osu.edu/sites/default/files/migrated/assets/files/RuleBook/CodeStudentConduct.pdf  
9 https://www.usnews.com/best-colleges/ohio-state-6883/student-life  
10 https://oscr.umich.edu/statement#1  
11 https://www.utsystem.edu/sites/default/files/sites/clase/files/2017-10/ut-austin-R11-V2.pdf  
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STANDARD OF EVIDENCE  

 
 

● We are concerned that Section 106.45 (b)(4)(i) would allow universities to use a higher 
standard of evidence when investigating complaints involving reports of sexual assault 
than is customary for select cases of administrative and civil proceedings.  12

 
● The proposed regulation would allow universities to adopt a new standard of proof when 

investigating cases of sexual misconduct. Universities would have the option to use a 
“clear and convincing” standard as opposed to the commonly used “preponderance of 
the evidence” standard. 

 
This potential change would make it harder for survivors to prove that violence has 
occurred. The higher standard of evidence would also disproportionately affect survivors 
of dating abuse and drug-facilitated assault, where often survivors feel discouraged to 
report if they cannot meet an arbitrarily rigid standard of evidence. 

 
 
MANDATORY REPORTING POLICIES 

 
 

● Section 106.44(e)(5) proposes limiting university employees responsible for reporting 
incidents of sexual harassment/assault to "Title IX Coordinators or an official who has 
authority to institute corrective measures.” In addition to decreasing institutional 
accountability, we fear this may create an unnecessary barrier for students seeking 
access to resources and help.  
 

● The proposed regulation also limits the recipient’s responsibility to investigate cases of 
misconduct to only those they receive “actual knowledge” of. Although the regulation 
states the need for a written and signed complaint by the complainant, the regulation 
does not suggest a specific standard for the complaint. We ask for clarification as to 
what will specifically be considered “actual knowledge” that obligates a recipient to 
investigate. 

12http://www.feministlawprofessors.com/wp-content/uploads/2016/08/Title-IX-Preponderance-White-Paper
-signed-8.7.16.pdf.  
 

http://www.feministlawprofessors.com/wp-content/uploads/2016/08/Title-IX-Preponderance-White-Paper-signed-8.7.16.pdf
http://www.feministlawprofessors.com/wp-content/uploads/2016/08/Title-IX-Preponderance-White-Paper-signed-8.7.16.pdf


 
 

● In 2017, the University of Michigan Office of Institutional Equity received 277 reports of 
Prohibited Conduct as compared to 218 reports the year before.  The report cites this 13

increase as a result of continuing efforts around training and awareness of University 
policy. An overhaul of University policy undermines this recent significant increase. 
Strides in campus and societal awareness are no doubt a result of increasingly trauma 
informed policy at University levels.  
 
As we have heard from our peers throughout our time on campus, many students do not 
feel comfortable seeking support or reporting their assaults without the help of a trusted 
peer, faculty member, or advisor. These official reports not only help connect students 
with resources, but also keep our universities better informed on the landscape of our 
campuses, allowing us to take proactive steps to prevent future incidents. 

We appreciate your consideration and remain committed to working with our respective 
Universities to ensure our campuses remain leaders in providing a safe environment conducive 
to learning. 
 
 
 
Sincerely, 
 

 
Shamina Merchant Daniel Greene 
Student Body President Student Body President 
The Ohio State University University of Michigan 
 
 
 

 

13 https://hr.umich.edu/sites/default/files/student-sex-misconduct-report-fy-18.pdf  

https://hr.umich.edu/sites/default/files/student-sex-misconduct-report-fy-18.pdf

